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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C.  20554 
 

In the Matter of      ) 
        ) 
The Burke Center—West Austin Street    )   CC Docket No. 02-60 
Trinity Valley Community College    ) 
UTHSCT on behalf of ETHIN—Andrews Center ) 
Request for Review of a Decision of the Universal )    
Service Administrator     ) 
  

 

REQUEST FOR REVIEW 

Pursuant to 47 C.F.R. §§ 54.719(c), 54.720(a), The Burke Center—West Austin 

Street, Trinity Valley Community College, and The University of Texas Health Science 

Center at Tyler on behalf of the East Texas Interactive Healthcare Network (“ETHIN”)—

Andrews Center (collectively, “UTHSC-Tyler” or “UTHSCT”) respectfully request that the 

Commission waive certain competitive bidding requirements and reverse certain 

Funding Commitment Decision Letters (“FCDLs”) issued by the Universal Service 

Administrative Co. (“USAC”) on March 13, 2017.  The FCDLs denied funding under the 

Rural Health Care (“RHC”) Program for Funding Years 2012-2016 and were 

accompanied by a Further Explanation of the Administrator’s Decision (“Further 

Explanation”).1  The FRNs that are the subject of these FCDLs are listed in Appendices 

A, B, and C of the Further Explanation. 

                                            
1  The Further Explanation is attached hereto as Exhibit A. 
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INTRODUCTION AND SUMMARY 
 

UTHSCT hired a consultant, ABS Telecom, LLC (“ABS Telecom”), to manage an 

RHC-compliant procurement of high speed data services for the delivery of telemedicine 

services to clinical and academic centers in East Texas.  Consistent with RHC program 

rules, ABS Telecom posted Forms 465 for the relevant services and provided all inquiring 

bidders with bid sheets for the services requested.  While a number of vendors requested 

additional information about the projects, only one service provider, Windstream, 

submitted bids for the sites in question.  Because Windstream was the only responsive 

bidder, UTHSCT selected it as the service provider for all sites.  Unbeknownst to 

UTHSCT, ABS Telecom was apparently acting as a sales agent for Windstream at the 

same time.  If that was indeed the case, ABS Telecom’s involvement in the procurement 

process would have violated the Commission’s competitive bidding rules. 

The Commission has previously waived its competitive bidding rules when 

violations of those rules do not change the outcome of the procurement.  The 

Commission should do the same in the instant case because: (1) ABS Telecom’s 

participation did not affect the outcome of the procurement; and (2) UTHSCT was 

unaware of, and did not benefit from, whatever vendor involvement may have occurred.  

Because only one service provider—Windstream—submitted bids on the projects, despite 

the fact that ABS Telecom responded to all bidder inquiries, any conflict of interest on the 

part of ABS Telecom could not have affected the outcome of the procurement.  Because 

ABS Telecom’s alleged violation of the rules was unknown to UTHSCT and in no way 

outcome determinative, UTHSCT should not be punished for a conflict of interest of which 

it was unaware and from which it did not profit. 
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FACTS 

Founded in 2001, the Northeast Texas Consortium (“NETnet”) obtains broadband 

network facilities for its members to deliver video-conferencing capabilities for training, 

educational, and healthcare delivery purposes as well as data capabilities for information 

access and resource sharing.  NETnet supports the East Texas Interactive Healthcare 

Network, which provides connectivity between medical healthcare centers and healthcare 

education institutions in East Texas, including the Burke Mental Health Clinic (“Burke 

Center”), the Andrews Center Behavioral Healthcare System (“Andrews Center”), and the 

Trinity Valley Community College Health Science Center (“TVCC”).   UTHSCT serves as 

the fiscal agent for and provides facilities and staffing for NETnet administration. 

The Burke Center provides complete mental health services to adults and children 

in East Texas including a 24-hour crisis line, innovative counseling and therapy, and a 

state-of-the-art mental health emergency center in Lufkin, TX.  Similarly, the Andrews 

Center is a non-profit, comprehensive mental health and intellectual and developmental 

disability center that provides services in a five-county area of East Texas.  Finally, TVCC 

offers a wide range of clinical programs to train healthcare workers throughout East 

Texas. 

Without access to the high bandwidth telecommunications services supported by 

the RHC Program, these institutions will likely be unable to transmit patient data or take 

advantage of telemedicine services, thereby limiting their ability to provide clinical care to 

their patient populations.  As a result, the loss of RHC funding will have a serious adverse 

impact on the health and welfare of the citizens of East Texas, who are served by these 

institutions. 
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The Procurement in Question 

In early 2011, UTHSCT (on behalf of NETnet and ETIHN) engaged a consultant, 

ABS Telecom, to assist UTHSCT with its RHC procurement.  ABS Telecom represented 

that it was an expert in RHC procurements and did not disclose any conflicts of interest 

with service providers.  Because UTHSCT lacked the knowledge and skills necessary to 

obtain RHC funding, ABS Telecom had sole responsibility to: (1) expertly manage a 

USAC-compliant procurement that would supply telecommunications services to clinical 

and academic centers at Andrews Center, Burke Center, and TVCC; and (2) properly 

prepare and file all USAC forms necessary to obtain RHC funding for these centers. 

In carrying out its responsibilities, ABS Telecom prepared and timely filed the 

requisite Forms 465 generally advertising the need “to be able to stream media, provide 

internet access, telemedicine and link facilities for educational events such as Grand 

Rounds, Center for Disease Control satellite feeds and healthcare professional 

education.”2    

A number of prospective bidders responded to these Forms 465 by requesting 

additional information regarding the projects.  In particular, the Form 465 for the Burke 

Center attracted email inquiries from Rural Health Telecom and Network Services and a 

telephone inquiry from Windstream. 3  In response to these inquiries, ABS Telecom 

emailed bid sheets to all three prospective bidders.4  Rural Health Telecom and 

                                            
2  See, e.g, FCC Form 465 for the Burke Center (Aug. 29, 2013).  The Form 465 is attached 

hereto as Exhibit B. 
 
3  See ABS Telecom Response to USAC on Behalf of UTHSCT (12/23/16), attached hereto 

as Exhibit C (page numbers added for convenience), at 2 for Burke Center (HCP #33148).   
 
4  See ABS Telecom Response to USAC on Behalf of UTHSCT (12/23/16) at 2 for Burke 

Center (HCP #33148) and its Exhibits B, C, and D. 
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Network Services did not submit bids on this project and made no further contact with 

ABS Telecom.  Only Windstream submitted a bid. 5 

Similarly, the Form 465 for the Andrews Center drew inquiries from two 

prospective bidders:  Network Services by email and Windstream by telephone.6  ABS 

Telecom responded to these inquiries by emailing bid sheets to both Network Services 

and Windstream.7  Only Windstream submitted a bid. 8 

Finally, TVCC’s Form 465 attracted email inquiries from Tel West and US 

Telecom Group and a telephone inquiry from Windstream.9  As it did for the Burke 

Center and Andrews Center inquiries, ABS Telecom responded to these bidder inquiries 

by emailing bid sheets to each of the prospective suppliers.10  US Telecom Group did 

not contact ABS Telecom after receiving information about the project and Tel West 

stated that it was not going to submit a bid.  Again, Windstream was the only entity to 

bid on the project.11 

                                            
5  See ABS Telecom Response to USAC on Behalf of UTHSCT (12/23/16) at 2 for Burke 

Center (HCP #33148). 
 
6  See ABS Telecom Response to USAC on Behalf of UTHSCT (12/23/16) at 4 for Andrews 

Center (HCP #34447).   
 
7  See ABS Telecom Response to USAC on Behalf of UTHSCT (12/23/16) at 4 for Andrews 

Center (HCP #34447) and its Exhibits K and L. 
 
8  See ABS Telecom Response to USAC on Behalf of UTHSCT (12/23/16) at 4 for Andrews 

Center (HCP #34447). 
 
9  See ABS Telecom Response to USAC on Behalf of UTHSCT (12/23/16) at 3 for TVCC 

(HCP #26649).   
 
10  See ABS Telecom Response to USAC on Behalf of UTHSCT (12/23/16) at 3 for TVCC 

(HCP #26649) and its Exhibits E, F, and G. 
 
11  See ABS Telecom Response to USAC on Behalf of UTHSCT (12/23/16) at 3 for TVCC 

(HCP #26649). 
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As noted above, Windstream was the only service provider that submitted bids in 

response to the Forms 465 for the Burke Center, Andrews Center, and TVCC projects.  

Faced with only one bidder, despite advertising the need for service in accordance with 

the RHC program rules, UTHSCT chose Windstream as the winning bidder. 

UTHSCT did not know that anything was amiss in the Burke Center, Andrews 

Center, and TVCC RHC procurements until it received the USAC’s Further Explanation 

on March 13, 2017 in which USAC alleged that ABS Telecom had a financial incentive to 

select Windstream as the winning bidder.12  Specifically, the Further Explanation 

concluded that, because ABS Telecom was listed as a Data Vendor on Windstream’s 

TVCC service schedule13 and was named as an “Elite Channel Partner” for 2014 on 

Windstream’s website,14 ABS Telecom had a financial interest in selecting Windstream as 

the winning bidder. 

Shortly after receiving the Further Explanation and based on an initial inquiry into 

the conflicts of interest alleged therein, UTHSCT terminated ABS Telecom as a 

consultant and agent.  In addition, The University of Texas System (“UT System”) Office 

of General Counsel requested a thorough investigation into the procurements that were 

the subject of the Further Explanation, including any actions taken by ABS Telecom. That 

investigation was conducted collaboratively by the UT System-wide Compliance Office 

and the UT System Audit Office, both of which are independent of UTHSCT.  The 

                                            
12  Further Explanation at 6.   
 
13  Id. at 7. 
 
14  Id. 
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investigation is complete. The facts reflected in this Request for Review are either the 

result of, or corroborated by the results of, the investigation.  

ARGUMENT 

To the extent that, as alleged in the Further Explanation, ABS Telecom had a 

financial interest in naming Windstream as the winning bidder at the time of the 

procurements in question, UTHSCT requests a waiver of the Commission’s rules 

prohibiting service provider involvement in the procurement process15 due to the 

following limited circumstances:  the service provider involvement did not affect (indeed, 

could not have affected) the outcome of the procurement and the healthcare provider 

was unaware of, and did not benefit from, this conflict of interest.   

The Standard for Rule Waiver 

The Commission has the discretion to waive its rules “for good cause shown,”16 

and may exercise such discretion “where particular facts make strict compliance 

inconsistent with the public interest.”17  In considering requests for waiver, the FCC may 

consider “hardship, equity, or more effective implementation of overall policy” on an 

individual basis.18 

                                            
15  See Schools and Libraries Universal Service Support Mechanism; A National Broadband 

Plan For Our Future, Sixth Report and Order, 25 FCC Rcd 18762 ¶ 86 (2010):  A program participant 
violates the competitive bidding rules if “a service provider representative is listed as the FCC Form 470 
[or Form 465] contact person and that service provider is allowed to participate in the competitive bidding 
process … [or] the applicant turns over to a service provider the responsibility for ensuring a fair and open 
competitive bidding process.” 

 
16  47 C.F.R. § 1.3. 
 
17  Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990) (citing 

WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969)). 
 
18  WAIT Radio, 418 F.2d at 1159. 
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Such a waiver is appropriate under the instant circumstances, where any 

missteps or rule violations by UTHSCT’s service provider or consultant could not, and 

did not, affect the results of the vendor selection process.  The Commission has 

adopted an outcome-based standard for evaluating whether a rule waiver is justified, 

waiving its competitive bidding rules when a school or hospital has demonstrated that its 

technical violation of those rules did not change the outcome of the vendor selection 

process or distort the policy goal of these rules—selection of the most cost-effective 

vendor.   

In Requests for Review of Decisions of the Universal Service Administrator by 

Central Islip Union Free School District,19 for example, the Commission concluded that 

the appellants had demonstrated good cause for waiver of these rules when: "(1) their 

competitive bidding processes were not compromised by their violation of the 

Commission's competitive bidding requirements; and (2) the outcomes of their vendor 

selection processes were otherwise consistent with the policy goals underlying the 

Commission's competitive bidding rules.”   

Similarly, in Review of Decisions of the Universal Service Administrator by La 

Joya Independent School District La Joya, TX,20 the Commission waived the rule 

mandating that the price of eligible services be the primary factor in selecting the 

winning bidder in E-rate procurements: “The record supports La Joya's argument that 

                                            
19  Requests for Review of Decisions of the Universal Service Administrator by Central Islip 

Union Free School District, Central Islip, NY; Jennings School District, Jennings, MO; Schools and 
Libraries Universal Service, Support Mechanism, Order, 29 FCC Rcd 2715, ¶ 1 (2014). 

 
20  Requests for Review of Decisions of the Universal Service Administrator by La Joya 

Independent School District La Joya, TX; Schools and Libraries Universal Service Support Mechanism, 
Order, 28 FCC Rcd 7866, ¶ 4 (2013). 
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the same vendor would have been selected for each funding request if the price of 

ineligible items had been excluded from the ‘price’ criterion.”  The Commission reached 

the same conclusion in Review of Decisions of the Universal Service Administrator by 

Coolidge Unified School District 21, Coolidge, AZ,21 in which it held that “[a] comparison 

of the bid evaluation sheets for those items to the bid evaluation sheets for E-rate 

eligible items confirms that the winning vendor would have been the same if Coolidge 

had excluded the price of ineligible items from consideration.” 

UTHSCT’s Request Satisfies the Standard for Waiver of the Rules 

In accordance with the Commission’s waiver standard and prior Commission 

decisions applying that standard to similar circumstances, UTHSCT’s request for waiver 

should be granted.  It is clear from the facts on which USAC relies that the service 

provider involvement in the bidding process did not change the outcome of the 

procurement and UTHSCT was unaware of, and did not benefit from, this conflict of 

interest.   

First, there is no evidence that the procurement’s process or outcome was 

affected by any financial benefit UTHSCT’s consultant, ABS Telecom, may have been 

eligible to receive from the winning bidder, Windstream.  As described above, ABS 

Telecom properly posted the Forms 465 advertising the need for service at the sites in 

question, the postings attracted interest from multiple potential bidders, and ABS 

Telecom provided any entity that responded to these postings with the information 

necessary to submit a bid.  There is no evidence that ABS Telecom discouraged any 

                                            
21  Requests for Review of Decisions of the Universal Service Administrator by Coolidge 

Unified School District 21, Coolidge, AZ; Schools and Libraries Universal Service Support Mechanism, 
Order, 28 FCC Rcd 16907, ¶ 4 (2013). 
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potential bidder from submitting a bid. Despite the public announcement of the 

procurement and bidder interest in participating, only one entity—Windstream—actually 

submitted bids on each project.  Accordingly, UTHSCT’s selection of Windstream as the 

winning service provider was inevitable, regardless of any alleged relationship between 

Windstream and ABS Telecom. 

Second, UTHSCT was neither aware of nor benefited from ABS Telecom’s 

conflict of interest nor does USAC cite any evidence to that effect.  Indeed, as soon as 

the Further Explanation alleged service provider involvement in the procurement, 

UTHSCT immediately terminated its relationship with ABS Telecom and UT System 

launched a rigorous internal investigation into how the procurement was conducted and 

the relationship between ABS Telecom and Windstream. 

CONCLUSION 

For the reasons stated above, the Commission should grant UTHSCT’s request 

for waiver of its competitive bidding rules and reverse USAC’s denial of funding for the 

FRNs at issue in this appeal. 

 

Respectfully Submitted, 
 
    /s/ Stephen J. Rosen 
    Stephen J. Rosen 
    Colleen Boothby 
    Levine, Blaszak, Block & Boothby 
    2001 L Street, NW, Suite 900 
    Washington, DC 20036 
    202-857-2550 
 
    Counsel to The University of Texas  

Health Science Center at Tyler 
 
May 12, 2017 

  



   
 

11 

CERTIFICATE OF SERVICE 

 

Pursuant to 47 C.F.R §§ 1.47 and 54.721(c), (d), I certify that a copy of the 

foregoing Request for Review was served upon the following individuals, by first class 

U.S. mail, postage prepaid, this 12th day of May 2017: 

 

Universal Service Administrative Co.  

Rural Health Care 

Attn: Letter of Appeal 

700 12th Street, NW, Suite 900 

Washington, DC 20005 

 

Mr. Matthew A. Brill 

Latham & Watkins, LLP 

Washington, D.C. 

555 11th Street, NW, Suite 1000 

Washington, D.C. 20004-1304 

Counsel to Windstream Communications, LLC 

 

Mr. Russell D. Lukas 

LUKAS, LAFURIA, GUTIERREZ & SACHS, LLP 

8300 Greensboro Drive, Suite 1200 

McLean, VA  22102 

Counsel to ABS Telecom, LLC 

 

 

/s/ Amanda Delgado 

Legal Assistant 



   
 

 
 

 

 

 

 

EXHIBIT A 

Further Explanation of the Administrator’s Decision







































   
 

 
 

 

 

 

 

EXHIBIT B 

FCC Form 465 for the Burke Center (Aug. 29, 2013)







   
 

 
 

 

 

 

 

EXHIBIT C 

ABS Telecom Response to USAC on Behalf of UTHSCT 

(12/23/16) (page numbers added for convenience)  
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